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SHOULD GREAT BRITAIN AND THE UNITED STATES BE 
REPRESENTED AT THE HAGUE CONFERENCES ON PRI- 
VATE INTERNATIONAL LAW? x 

At the Antwerp meeting of the International Law Association in 
1903, a paper was presented by Mr. Justice Phillimore indicating the 
desirability of having Great Britain participate in the Hague Con- 
ferences on Private International Law. At the same meeting, a resolu- 
tion was adopted on the motion of Mr. Justice Kennedy to the effect 
that the Association "should take steps respectfully to lay before the 
British Government the points dealt with in that paper" with a view 
to its participation in the conferences. Although not referring in terms 
to America, the resolution was seconded by Dr. Gregory, an American 
member, and the discussion showed plainly that it was the sense of the 
meeting that the resolution was intended to apply also to the United 
States. 2 

At the time, fifteen nations had already participated in the confer- 
ences. In the following year, 1904, this number was increased by a 
delegation from the Empire of Japan. But no progress seems to have 
been made since then in effecting the purpose of the resolution on either 
side of the Atlantic. 

In the present paper our intention is not to discuss the technical labors 
of the Hague Conferences on Private International Law. Others have 
shown that there are no insuperable technical difficulties which would 
prevent the extension of the movement to Great Britain and the United 
States. We venture, however, to emphasize the real scope and purpose 
of the conferences, which, we regret to say, is sometimes lost sight of 
in those jurisdictions. 

It is not the object of the conferences to accomplish a unification of 
substantive law in any field. The conferences differ thus radically from 

1 A paper read at the Madrid Conference of the International Law Association, 
October, 1913. 
2 Report of the 21st Conference, 1903, p. 80. 
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those in which Great Britain and the United States have recently par- 
ticipated, for unifying the law of negotiable instruments. The diver- 
gence of law in the various jurisdictions is assumed and constitutes not 
only the basis but the very raison d'Mre of the Conferences on Private 
International Law. Their purpose is to arrive at agreement between 
the nations, by treaties dealing with the various branches of private 
rights, designating the particular system of substantive law which shall 
be applicable where, from the nature of the issue and circumstances, 
it is necessary to make a choice between two or more divergent systems. 
Or as it is expressed in a recent treatise, 3 the conferences seek to arrive 
at agreement in order that the particular issue should be determined 
according to the same system of law no matter in what forum the issue 
is ultimately presented. 

The practical ideal toward which the conferences are striving can be 
illustrated in a more concrete fashion by referring to the situation created 
by two individuals, one domiciled, let us say, in Paris, the other in New 
York, who enter into negotiations at Madrid relating to some matter of 
business, in consequence of which both sign a written agreement in 
Madrid in which they voluntarily agree to have all disputes relating to 
the interpretation and effect of the agreement determined according to 
Spanish law. Speaking generally, it would be quite immaterial whether 
a subsequent dispute arising between the parties should ultimately 
come before a court in France, in the United States, or in Great Britain. 
Barring any question of public policy or public order, the agreement of 
the parties would be given effect and Spanish law applied. 

In the case supposed, the system of law applicable is known in ad- 
vance. In a similar manner, the system of law is determined in advance 
where sovereign governments, through their proper organs, agree upon 
the selection of particular systems of law applicable to given issues. In 
this way agreement has been arrived at between European countries, 
relating to such questions as marriage, divorce and separation, the 
guardianship of minors, the property relations of husband and wife, 
and other topics. By some of these international agreements, the com- 
petent forum has also been designated in advance. 

3 Meili & Mamelok, Internaticmales Privat und Zivilprozessrecht auf Grund der 
Haager Konventionen (Zurich, 1911), p. 34. 
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The conferences also endeavor to arrive at a closer approach in the 
administration of law where governmental assistance or cooperation is 
necessary beyond the jurisdiction of one country. Thus, the communi- 
cation of legal acts and records has been elevated among the nations 
participating in the conventions to the position of a formal obligation 
in international law. Letters rogatory issued by a court of one country 
to take testimony in another are recognized by the participating nations 
and their execution is sanctioned by treaty. This branch of the labors 
of the conferences relating to civil procedure rests upon the doctrine 
that the regular administration of law is a subject of international, as 
well as local concern; but so far as it is specifically local or national, its 
purpose is better subserved and assured through a system of reciprocity. 

We have endeavored to outline briefly the basic objects of the con- 
ferences in order to form a clearer judgment upon the question whether 
the results to be accomplished would represent practical benefits in 
the administration of justice in Great Britain and the United States. 
We should also seek to determine whether this progress may be accom- 
plished in these two great spheres of law by the modus agendi of the 
conferences. 

We think it can be stated that the treaties already worked out and 
accepted by nations of the Continent, have in the main worked satis- 
factorily. Although the treaties originally were adopted for a period of 
only five years, they have been renewed. While some of the treaties 
have not been adopted by all of the participating nations, the tendency 
is to extend the field of the conferences to other branches of law not yet 
covered, and to make the conferences permanent. If, then, experience 
under the conferences has proved to be an advance over prior conditions, 
why should the Anglo-American sphere stand aloof from a legal move- 
ment which, without drawing too much on the imagination, may be 
called world-wide? 

The reason first assigned on behalf of Great Britain for not participat- 
ing in the conferences was the "peculiar" nature of English law. But 
as we have already pointed out, the conferences exist upon the very basis 
of divergence. If it be said that the rules recognized in Great Britain 
and the United States for solving conflicts of law are divergent, giving 
greater emphasis to the law of the domicile and the lex loci actus, we may 
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with justice reply that other jurisdictions, e. ff., Denmark, Norway, 
Sweden and Switzerland, follow similar principles in many cases and, 
nevertheless, have participated in the conferences, and adhered to the 
conventions. Indeed, our Continental friends frequently express the 
hope that Great Britain and the United States will ultimately be repre- 
sented for the very reason that they are beginning to feel that the rule 
of the lex patrice has been carried too far, and that representatives of 
the Anglo-American sphere would constitute a desirable counterbalance 
in the opposite direction tending toward a compromise beneficial to all. 

Within the field of procedure this problem does not confront us at all. 
An agreement under which judicial records may be authenticated in 
foreign jurisdictions so as to be accepted as competent evidence in 
domestic courts, involves no change in the system of law. It enhances 
the dignity and authority of the law in each particular jurisdiction and 
promotes the certainty which all justice demands. Every practitioner 
in Great Britain and the United States having to authenticate records 
from countries of the European Continent is confronted with difficulty, 
with which the facility of accomplishing the same task within the treaty 
union is in marked contrast. Furthermore, when testimony in a domes- 
tic court is required of witnesses located in foreign countries, letters 
rogatory and commissions to take testimony are futile unless the au- 
thority which they represent is sanctioned by the government of the 
country to which they are directed. Without entering into the details 
of this matter, it is well known that the attempt to subpoena a witness, 
on the part of a consul or other commissioner, to appear for the purpose 
of answering interrogatories is regarded as in derogation of the sover- 
eignty of the country to which the consul is accredited or in which the 
commissioner seeks to act. Indeed, representations have been made to 
the United States in a diplomatic way by at least one country (Ger- 
many) objecting to this procedure. The result is that in most cases 
testimony taken abroad must be voluntary, to the great detriment of 
the orderly procedure of justice. 4 

That our friends upon the Continent are desirous of the participation 
of Great Britain and the United States, there can be no doubt. At the 
meeting of the International Society for Comparative Jurisprudence 

4 See Moore's Digest of International Law, Vol II, pp. 124, 125. 
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held at Heidelberg in September, 1911, the writer presented a paper 
upon the "Doctrines of Private International Law in England and 
America Contrasted with those of Continental Europe." The con- 
ference unanimously adopted the following vceux: — 

1. That the Anglo-American and Continental European systems of 
Private International Law should, through mutual concessions, aim at 
a closer approach toward uniformity; 

2. That an international commission should be constituted for the 
purpose of studying and reporting upon the best method of accomplish- 
ing this purpose; 

3. That Great Britain and the United States should send delegates 
to future Conferences upon Private International Law to be held at 
The Hague, for the purpose of reporting the results of the Conferences 
to their respective governments. 

It will doubtless be of interest to know that as a result of these resolu- 
tions a committee has been constituted composed of many distinguished 
authorities in the field of private international law in Europe and the 
United States and that it has entered upon its labors. 

The principal difficulties which the supporters of this movement have 
to contend with are those connected with the legislative policy of Great 
Britain and the constitutional structure of the United States. In Great 
Britain the treaty-making power resides ultimately in Parliament, 
where, it is said, there is a strong objection to the modification of do- 
mestic law through international agreement. On the other hand, Parlia- 
ment has itself enacted bills relating to the administration of local jus- 
tice which, in their very nature, contemplate the ratification of treaties 
with foreign nations relating to private law. One of the most interesting 
examples of this kind is the Foreign Law Ascertainment Act, 5 providing 
for the proof of foreign law by commissions addressed to the highest 
courts of foreign states. In the United States, it must be frankly recog- 
nized that the treaty-making power is opposed to restricting the liberty 
of the States in matters of private law. Yet treaties have been passed 
assumed to be binding upon the several States governing the personal 
and property rights of aliens and the administration of their estates. 
Recently there has been a recrudescence of States' rights feeling in 
this matter and federal policy might be against any attempt to re- 

6 24 & 25 Vict., ch. 11. 
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strict it in the absence of a necessity deemed imperative. On the other 
hand, there is also a centripetal movement in favor of greater central 
authority in many matters, and in this connection it has been pointed 
out that Congress, under the judicial clause of the Constitution (Art. Ill) 
has the power to legislate even on questions otherwise reserved to the 
States, affecting all controversies in the federal courts between citizens 
of the different States and between citizens and aliens. 6 

Even assuming that federal action were impossible, we might still 
rely upon a movement of great importance and vast possibilities, namely 
the Conferences of the Commissioners on Uniform State Laws. These 
commissioners are officially appointed by the separate States to work 
out drafts of statutes for uniform adoption in all the States. As a re- 
sult, we already have a Negotiable Instruments Act uniform in forty 
States, a Warehouse Receipts Act in twenty-four States, a Sales Act, 
a Divorce Act, a Stock Transfer Act and an Act Relating to Wills Exe- 
cuted without the State. The latter statute is entirely within the sphere 
of private international law. Some of the others, especially the Divorce 
Act, deal with the conflict of laws, incidentally with the substantive 
law. We desire to call attention at this time to this movement because 
it indicates a method by which cooperation with other nations can 
be made effective within the United States by State action. 

There should be no attempt to gloss over the difficulties. The idealist 
is ever over-sanguine; in this, as in other matters requiring international 
cooperation, we should not be disappointed with modest results. The 
proposition is not whether Great Britain or the United States is in a 
position immediately to adopt any of the conventions of The Hague. 
It is simply whether we should continue heedlessly to neglect a wide- 
spread movement for greater certainty and efficiency in the adminis- 
tration of domestic justice. The governments of the two nations should 
at least be informed of the nature of the movement and the progress 
accomplished among the participating nations. To this end they should 
be represented by competent delegates in sympathy with the general 
objects to be accomplished. The representation which Great Britain 
and the United States had through official delegates to the Interna- 
tional Conference for the Unification of the Law of Negotiable Instru- 

6 Goodnow in 25 Political Science Quarterly, 577. 
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ments, though not resulting in adhesion to the proposed treaty, was 
beneficial. The divergence between the two spheres of law upon this 
topic was not as great as was at first supposed, and the knowledge gained 
at the conferences served the double purpose of disclosing the superior 
features of either system and making ultimate unification possible. 

In the field of private international law we accept the divergences and 
seek to assign to each jurisdiction its sphere of authority. Without 
this, the scope of law in all jurisdictions remains uncertain and justice 
may be defeated by a mere change of the forum. With us in America, 
this has led to what may be termed an interstate scandal, at least in 
one branch of law, namely that of divorce. Indeed, I will venture to 
say that the family tie everywhere is weaker by reason of the lack of a 
guiding international and interstate principle to determine the forum 
and law. 

The re-examination of the basic concepts of all our institutions as a 
result of modem social and economic conditions is nowhere more pro- 
found than in Great Britain and the United States. The searching test 
as to whether our systems of law are best for our day and generation is 
changing many things in the domain of private law. Though the Anglo- 
Saxon nations pride themselves on their greater political freedom, they 
have been obliged to adopt many principles long established on the 
Continent in order to accomplish social and economic justice. Let us 
retreat from our "splendid isolation," insular in Great Britain, con- 
tinental in the United States, and join hands with our sister nations, in 
council, if not in action, in promoting a movement which makes for the 
certainty of justice and therefore for stability and peace among the 
nations. 

Arthur K. Kuhn. 



